November 9, 2015

Jocelyn Samuels

Director

US Department of Health and Human Services
Office of Civil Rights

200 Independence Avenue, SW

Room 509F

Washington, DC 20201

Re: 1557 NPRM (RIN 0945-AA02)

Dear Ms. Samuels:

The National Family Planning & Reproductive Health Association (NFPRHA) is pleased to
submit comments in response to the Notice of Proposed Rule Making for Section 1557 of the
Affordable Care Act (ACA).

NFPRHA is a national membership organization representing providers and
administrators committed to helping people get the family planning education and care they
need to make the best choices for themselves and their loved ones. NFPRHA’s members operate
or fund a network of nearly 5,000 health centers and service sites that provide high-quality
family planning and other preventive health services to millions of low-income, uninsured, or
underinsured individuals in 50 states and the District of Columbia. Services are provided
through state, county, and local health departments as well as hospitals, family planning
councils, Planned Parenthoods, federally qualified health centers, and other private non-profit

organizations.

NFPRHA commends the US Department of Health and Human Services (HHS) and the
Office of Civil Rights (OCR) for issuing proposed regulations that take critical steps toward

realizing the promise of Section 1557 in ending sex discrimination in health care.
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Sex discrimination in health care results in women paying more for health care,!
receiving improper diagnoses and less effective treatments,2 3 and sometimes being denied
care altogether.4 Further, numerous surveys, studies, and reports have documented the
widespread discrimination experienced by LGBT individuals and their families in the health
system.> In response, the ACA included broad protections against sex discrimination in health
programs and activities, with Section 1557, which prohibits discrimination in federally funded
and operated health programs and activities, as the cornerstone of this protection. Strong
regulations implementing Section 1557, paired with robust enforcement, are necessary to

ensure that all women can access quality, affordable health care.

We commend HHS for proposing a strong rule that establishes many of the principles

hecessary to end sex discrimination in health care. Specifically, we commend HHS for:

e Making clear that all tax credits created by Title | of the ACA, as well as any funds
extended by HHS to pay for health insurance coverage, are considered Federal
financial assistance;

e Relying on the approach of the Civil Rights Restoration Act in defining “health
program or activity.” This approach makes clear that Section 1557 reaches a//the
operations of an entity principally engaged in providing or administering health
services or health insurance coverage, including employee health benefits;6
importantly, as a result, if a health insurance issuer participates in the marketplaces
or receives Medicare Part D payments for any of its plans, then all the plans sold by
that issuer will be covered by Section 1557,

¢ Making clear that sex discrimination includes discrimination on the basis of
“pregnancy, false pregnancy, termination of pregnancy or recovery therefrom,
childbirth or related medical conditions, sex stereotyping, or gender identity”—and
setting out explicit, detailed protections against discrimination on the basis of
gender identity, in particular;

e Recognizing that family members and minor children are not qualified interpreters
under requirements related to access for patients with limited English proficiency,
thus protecting confidentiality; and,

e Recognizing a private right of action to challenge discrimination by federally funded

health programs and activities or by the marketplaces.
Although the proposed rule will go a long way toward ending sex discrimination in

health care, NFPRHA urges HHS to further strengthen the rule as set out below and move
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expeditiously in finalizing and implementing the regulations, delivering on Section 1557’s new
protections. As lead agency for enforcement of Section 1557, HHS must also work aggressively
to ensure that Section 1557 is broadly implemented across all federally funded and operated
health programs and activities. The final regulations should address how HHS will ensure this

broad enforcement.
NFPRHA requests clear guidance as to the reach of the sex discrimination prohibition.

The proposed Section 1557 regulations set out core sex discrimination prohibitions by
incorporating certain implementing regulations for Title IX. However, the cross-referenced Title
IX regulations reflect the different educational context for which they were created and
accordingly do not reach the full breadth of discriminatory actions that are prohibited by
Section 1557. For example, the referenced Title IX regulation prohibits “[a]pply[ing] any rule
concerning the domicile or residence of a student or applicant, including eligibility for in-state
fees and tuition” on the basis of sex”—a rule that has clear applicability to education programs
and activities and limited relevance for health programs and activities. Therefore, in addition to
the referenced Title IX provisions, the final rule should draw from the prohibitions incorporated
from Title VI, Section 504, and Age Act in order to set forth standards at § 92.101(b)(3)) that

more fully address discrimination in health programs and activities, as described below.
In addition, each covered entity must comply with the following provisions.

(1) A covered entity may not, directly or through contractual or other arrangements,
utilize criteria or methods of administration which have the effect of subjecting
individuals to discrimination on the basis of their sex, or have the effect of
defeating or substantially impairing accomplishment of the objectives of the
program with respect to individuals on the basis of sex.$

() In determining the site or location of a facility, a covered entity may not make
selections with the effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any programs to which
this regulation applies, on the basis of sex, or with the purpose or effect of
defeating or substantially impairing the accomplishment of the objectives of the
program or activity on the basis of sex.?

(iii) In the absence of a finding of discrimination, a covered entity in administering a
program may take affirmative action to overcome the effects of conditions which
resulted in limiting participation by persons on the basis of sex.!0

In addition, we recommend that HHS construe these proposed standards to prohibit

actions by covered entities that have the effect of denying or restricting women’s timely access
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to providers specializing in family planning and sexual health services. We recommend
inserting the following language in the preamble of the final rule discussing § 92.101(b)(3)(i)-
(iii) to reinforce the rule’s application in the context of protecting women’s access to health

care.

The standards we propose in 92.101(b)(3)(i)-(iii) are intended to reach a variety of
circumstances in which the actions of covered entities undermine the ability of
individuals to participate in and benefit from health programs and activities on the basis
of sex. For example, a covered entity engages in unlawful sex discrimination when it
employs criteria that have the effect of disfavoring or disqualifying otherwise eligible
providers of family planning and sexual health services for participation in federal health
programs, resulting in reduced access to federally supported health care for women in a
region. In these and like circumstances, a covered entity must assure that its selection
criteria and processes do not produce a result that has a discriminatory effect on

individuals protected under Section 1557 and this rule.

PROVIDER NON-DISCRIMINATION

Since 2011, at least 15 states have attempted to restrict certain family planning and
sexual health providers - such as Planned Parenthood health centers - from participating in
federal public health programs administered by HHS, including Medicaid, the Title X family
planning program, Centers for Disease Control and Prevention (CDC) Section 318 sexually
transmitted disease (STD) prevention programs, the CDC National Breast and Cervical Cancer
Early Detection program, and other critical health programs.!! Although targeted at health care
providers, these efforts ultimately restrict health care access for women across the nation and
undermine the goals of federal health programs. This section makes a series of
recommendations urging the HHS to use its authority under Section 1557 to prohibit these and
similar actions by covered entities as impermissible forms of sex discrimination under the

statute and final rule.

State efforts to prevent family planning and sexual health providers from furnishing
federally supported health care services severely limit women’s access to health care. These
efforts have a disproportionate negative impact on the health care access for low-income
women and communities of color, further exacerbating health disparities and undermining the
intent of public health care programs to improve the health and well-being of all communities.
For example, in 2011, Texas made drastic cuts to their state family planning budget and tiered
the remaining funds to effectively exclude family planning safety net health centers from

participating. Additionally, the state prevented entities affiliated with abortion providers from
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furnishing services through its Texas Women’s Health Program - a program formerly supported
by Medicaid family planning dollars prior to losing federal funding because it excluded qualified
providers. The confluence of these restrictions has seriously compromised low-income

women’s access to health care across the state.

Overall, family planning organizations in Texas have served 54% fewer clients and the
actions have forced 25%of family planning clinics in the state to close their doors since 2011.12
The state of Texas reported similar declines in the utilization of family planning services as a
result of its decision to exclude qualified family planning and sexual health providers from the
Texas Women'’s Health Program.13 More than half of Texas women surveyed in a recent study
reported the existence of at least one barrier in their access to reproductive health care
services, citing the prohibitive cost of services and a lack of local providers, among other
barriers. The study showed a particularly alarming impact on young, low-income, Spanish-

speaking, and immigrant women.4

Similar state actions in Kansas have also limited patient access. After Kansas excluded
Planned Parenthood from serving Title X family planning program patients, Planned Parenthood
was forced to close one of its two facilities in the state, leaving its many low-income patients to

find a new source of affordable, quality reproductive health care.

HHS has an important interest in maintaining equal access to health programs and
activities for the populations protected by Section 1557. Consequently, we believe the final rule
must offer protections that are capable of remedying the discrimination that results from the
exclusion of family planning and sexual health providers from federal programs. This means
protecting the rights of otherwise eligible providers to offer federally supported health care that
is tailored to fit the health needs of groups protected under the rule, in addition to protecting
individuals from attacks on their ability to access trusted providers of quality, affordable health

care without discrimination.

NFPRHA urges HHS to include individuals and entities that provide health care or other related
professional services in the prohibition on associational discrimination.

We support the proposed rule’s express prohibition on associational discrimination.
Discrimination by virtue of an individual or entity’s association with members of a protected
class has wide-ranging, harmful effects on access to health care for underserved and vulnerable
populations and hinders the effectiveness of federally-supported health programs. We
recommend that HHS clarify in the final rule that these protections extend to individuals or

entities that provide health care or other related professional services that are subjected to
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adverse treatment because of their professional relationship with the patients or clients they
serve. The final rule should indicate that discrimination on the basis of association occurs when
providers are discriminated against because they provide, refer for, or support services
associated with individuals belonging to a class protected under Section 1557. Health care
providers should not be penalized for offering to competently care for a class of individuals

with particular medical needs.

The proposed rule provides that a covered entity may not “discriminate against an
individual or entity in its health programs or activities on the basis of the race, color, national
origin, age, disability, or sex of an individual with whom the individual or entity is known or
believed to have a relationship or association.” This mirrors the language found in Title | and
Title lll of the Americans with Disabilities Act (ADA).'5 In Section 302, the ADA prohibits
associational discrimination against an “individual or entity because of the known disability of
an individual with whom the individual or entity is known to have a relationship or
association.”’¢ In the appendix to the Department of Justice’s 2010 regulations, the Attorney
General observed that Congress’s use of the term “entity” in Section 302 demonstrated its
intent to protect “health care providers, employees of social service agencies, and others who
provide professional services to persons with disabilities . . . [from] discrimination because of
their professional association with persons with disabilities.”’7 Courts considering this question
have agreed.'8 Unfortunately, while the proposed preamble illustrates two situations where
patients are able to avail themselves of Section 1557’s associational discrimination protections,
the rule and preamble are devoid of any discussion of its application to individuals and entities
that provide health care or other related professional services. NFPRHA urges HHS to clarify that
associational discrimination applies to providers of health care or other related professional

services.

The final rule should further state that unlawful discrimination based on association
occurs when a provider is subject to adverse treatment because it is known or believed to
furnish, refer for, or support services that are medically appropriate for, ordinarily available to,
or otherwise associated with a patient population protected by Section 1557. Adverse treatment
based on the provision of such services constitutes discrimination on the basis of a professional
relationship between the provider and the class of patients or clients for whom those services
are appropriate or specifically intended to benefit. In order to meaningfully protect providers
from associational discrimination, HHS should presume that discrimination based on the
provision of certain services functionally implies discrimination based on an association or

relationship with those seeking or in need of such services.
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NFPRHA recommends amending § 92.209 to include the following additional language
consistent with the ADA’s prohibition on associational discrimination and the broad, remedial

purposes of Section 1557.

(@) General. A covered entity shall not exclude or deter from participation in, deny the
benefits of, or otherwise discriminate against an individual or entity in its health
programs or activities on the basis of the race, color, national origin, age, disability,
or sex of an individual with whom the individual or entity is known or believed to

have a relationship or association.

(b) Providers of health care or other related professional services. For the purposes of
this section, the term “individual or entity” shall include individuals or entities that
provide health care and other related professional services to individuals.
Discrimination on the basis of association shall include any action by a covered
entity to exclude or deter from participation in, deny the benefits of, or otherwise
discriminate against a provider in its health programs or activities based on the
services the provider is known or believed to provide, refer for, or support that are
medically appropriate for, ordinarily available to, or otherwise associated with

individuals of a certain race, color, national origin, age, disability, or sex.

The rule’s associational discrimination guarantee is particularly important in protecting
the ability of providers of family planning and sexual health services to participate in federally
supported or administered health programs when such providers are otherwise eligible and
qualified. Because the provision of sex-specific women’s health services establishes a
provider’s association with a potential or existing female patient population, the adverse
treatment of family planning and sexual health providers based on the provision of sex-specific
services should amount to impermissible associational discrimination based on sex. It follows
that Section 1557 protects otherwise eligible health providers from actions by covered entities
to deny or restrict their participation in federal health programs by virtue of the sex-specific
services they are known to offer. For example, this formulation would prohibit states from
using the provision of abortion as a disqualifying factor in recruiting or retaining health care
providers for state-operated programs supported by the HHS. The provision of abortion
functionally implies a relationship with a sex-based group of patients that are protected under
Section 1557. NFPRHA recommends that HHS include language in the preamble of the final rule
illustrating that discrimination against health care providers based on the sex-specific services
they offer is a prime example of impermissible associational discrimination based on sex. Thus,
we urge the Department to insert the following language into the preamble’s discussion of
§92.209.
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Section 92.209(b) makes clear that, consistent with the ADA, individuals or entities that
provide health care or other related professional services may not be subject to
discrimination based on the race, color, national origin, age, disability, or sex of an
individual with whom the provider is known or believed to have a professional
relationship or association. Neither is associational discrimination permitted under
Section 1557 and this rule when it is achieved by discrimination on the basis of services
that an individual or entity is known or believed to provide, refer for, or support that are
medically appropriate for, ordinarily available to, or otherwise associated with
individuals of a certain race, color, national origin, age, disability, or sex. For example, a
covered entity may not deny or restrict a provider from participating in a federally
supported health program based on the provider’s professional relationship with a
predominantly female patient population. Similarly, an otherwise eligible provider may
not be disqualified from participating in a federally supported health program because it

provides a sex-specific health service, such as abortion.

NFPRHA urges HHS to include the protection of women’s timely access to federally supported
health care.

We urge the HHS to adopt sex discrimination standards that effectuate the full extent of
Section 1557’s protections and are capable of addressing actions by covered entities that have
the effect of denying or restricting women’s timely access to federally supported health care
from providers specializing in family planning and sexual health services. Under Section 1557,
states and other covered entities are responsible for operating federally supported health
programs in a nondiscriminatory manner. This includes meaningfully ensuring women have an
equal opportunity to seek health care through federal health programs. We believe covered
entities engage in unlawful discrimination when they employ criteria for selecting health care
providers for federal health programs that have the effect of disfavoring or disqualifying
otherwise eligible family planning and sexual health providers, consequently reducing access to
federally supported health care for women as a class. As states increasingly take official action
to target these providers for exclusion from federal health programs, it is critical that adversely

affected patients are able to avail themselves of Section 1557’s protections.

Restrictions on the participation of otherwise eligible family planning and sexual health
providers in federal health programs place serious obstacles on women seeking timely access
to care. Women make up the vast majority of the patients that rely on the family planning safety
net for critical preventive and primary care. For example, in 2014, the patients of the network
of Title X-funded health centers was 91% female.!? In addition, more than 6 in 10 women who

obtain care from a safety-net family planning health center consider it their usual source of

1627 K Street, NW, 12th Floor, Washington, D.C. 20006-1702 ¢ Phone 202.293.3114 ¢ www.nfprha.org



care, and as many as 4 in 10 women say it is their sole source of care.20 Certain groups of
women are particularly likely to consider a provider specializing in family planning and sexual
health services their main source of health care, including women of color, young women, low-
income women, and uninsured women.2! Local safety-net family planning health centers play
an especially critical role for women in rural and medically underserved communities, where
there are often no comparable alternative providers specializing in family planning and sexual

health services.

When trusted, well-qualified family planning and sexual health providers are arbitrarily
eliminated from participating in federal health programs, the many women who depend on such
providers for their usual care may be forced to seek federally-supported services from
geographically remote providers, settle for inferior care, or forgo care altogether. Women in
need of services that reside in areas that lack adequate health care resources are likely to face
significantly increased wait times and disproportionate increases in travel along with other
associated costs, rendering access to a comparable alternative provider inconvenient, if not
prohibitively expensive. In sum, the costs and delays imposed by such restrictions harm the
health and well-being of women as a class. Notably, the adverse effects of such discriminatory
actions extend beyond access to care via federal health programs. In many cases, state efforts
to exclude family planning and sexual health providers have resulted in health center layoffs,
reduced hours or services, or health center closures, dramatically disrupting the infrastructure
of the family planning safety net in communities and reducing access to family planning and

sexual health services as a whole in the affected regions.

SEX DISCRIMINATION AND RELIGIOUS EXCEPTIONS

NFPRHA urges HHS not to create exceptions from the prohibition on sex discrimination.

The proposed rule appropriately does not incorporate any of the exceptions from Title
IX. The preamble to the proposed rule seeks comment as to whether exceptions such as those
set out in Title IX’s protection from sex discrimination in education programs and activities
should be added to Section 1557’s broad protection against sex discrimination.22 HHS further
asks if the rule “appropriately protects religious beliefs” and if any additional exception from
the protection against sex discrimination should be created to address religion.23 NFPRHA

believes that no such exceptions are appropriate.

Section 1557’s statutory language does not incorporate any of the Title IX exceptions. It
references Title IX solely for the grounds on which it prohibits discrimination (sex) and for its

enforcement mechanisms.24 Section 1557’s ban against discrimination in health programs or
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activities includes a single exception: it applies “[e]xcept as otherwise provided” in Title | of the
ACA. The plain language of the statute bars incorporating the Title IX exceptions or any other
exceptions to the prohibition of sex discrimination.2> As the preamble to the proposed rule
acknowledges, Title IX’s exceptions make little sense in the context of health programs and

activities.26

The Section 1557 statutory language also does not authorize the creation of a religious
exemption—and certainly no law or policy rationale justifies singling out sex as the sole basis
of discrimination for such an exemption. Any such exception, from Section 1557’s anti-
discrimination requirement in general and from the sex discrimination prohibition in particular,
would be contrary to the express purpose of Section 1557 and has the potential to cause great
harm. Prior to the passage of the ACA, no broad federal protections against sex discrimination
in health care existed. The ACA was intended to remedy this, as evidenced not only by the
robust protection provided by Section 1557 itself, but also by the ACA’s particular focus on
addressing the obstacles women faced in obtaining health insurance and accessing health
care.2’ Any religious exemption would undermine the important, necessary, and intended
protections against discrimination provided by the ACA and threaten harm to individuals,
including the outright denial of services critical to women’s health and to the health of LGBT

individuals.

The potential harm posed to individuals by religious exemptions from anti-
discrimination laws is a key reason courts have long rejected arguments that religiously
affiliated organizations can opt out of anti-discrimination requirements. Instead, courts have
held the government has a compelling interest in ending discrimination and that anti-
discrimination statutes are the least restrictive means of forwarding that interest. 28 Indeed, the
majority opinion in Burwell v. Hobby Lobby Stores, Inc. makes it clear that the decision should
not be used as a “shield” to escape legal sanction for discrimination in hiring on the basis of
race because such prohibitions further a “compelling interest in providing an equal opportunity
to participate in the workforce without regard to race” and are narrowly tailored to meet that
“critical goal.” 29 The same principles apply here. Section 1557 was narrowly tailored to end
longstanding discrimination in health care and must not include any religious exemptions. For
all these reasons, the only exceptions permitted to Section 1557’s sex discrimination

prohibition are those exceptions expressly stated in Title | of the ACA.

DISCRIMINATION ON THE BASIS OF SEXUAL ORIENTATION

NFPRHA urges HHS to make clear that discrimination on the basis of sex includes discrimination
on the basis of sexual orientation
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The proposed rule rightly recognizes that Section 1557’s prohibition of discrimination
on the basis of sex includes discrimination based on pregnancy, gender identity, and sex
stereotypes. NFPRHA commends HHS for these clear statements and specifically applauds its
clear affirmation of the key principle recognized across the federal government and by many
federal courts: discrimination based on gender identity, gender expression, gender transition,
or transgender status is by its very nature a form of sex discrimination. The proposed rule will
be a powerful weapon in the ongoing fight to overcome discriminatory barriers to health care
for transgender individuals. However, the proposed rule does not explicitly state that
discrimination on the basis of sexual orientation is also a form of sex discrimination. HHS has

invited comment on this issue.

We urge in the strongest terms that the final rule should recognize that, as the Equal
Employment Opportunity Commission and several federal courts have held, sexual orientation
discrimination is inherently based on sex.30 Sexual orientation discrimination is based on a sex
stereotype that a woman’s intimate partner should be a man and a man’s intimate partner
should be a woman. Sexual orientation bias cannot occur without consideration of a person’s
sex—and unfortunately such bias still all too often compromises the health care offered to LGBT

individuals.

NFPRHA appreciates the opportunity to provide comment on the proposed rule
implementing Section 1557 of the Affordable Care Act. If you require additional information
about the issues raised in this letter, please contact Mindy McGrath, NFPRHA Policy Director, at
202-293-3114 ext. 206 or at mmcgrath@nfprha.org.

Sincerely,

ome M. C —

Clare Coleman
President & CEO
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